STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 20, 350

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals the decision of the Departnent
for Children and Fam |ies, Econom c Services Division denying
her request for a honme upkeep deduction in determ ning her

patient share anmount for |ong-term care Medicaid.

FI NDI NGS OF FACT

1. The petitioner is a ninety-two-year-old wonman, who
entered a nursing home on August 26, 2005, where she
continues to reside. Her application for Medicaid was
handl ed primarily by her son in law, who is her power of
attorney.

2. According to the petitioner's son in |aw, nost of
the details of the petitioner's Medicaid application were
handl ed by a social worker at the petitioner's nursing hone.
It appears that there was sone delay in conpleting the
application, but the petitioner does not attribute any of

t hese days to the Departnent.
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3. For several nonths followi ng the petitioner's
adm ssion to the nursing hone, the petitioner's son in |aw
made sure the rent continued to be paid for the apartnent
where the petitioner |ived independently by herself up to the
time of her admi ssion to the nursing home. He states he did
this based on his assessnment that the petitioner mght return
to living in her apartnment in the near future.

4. The Department found the petitioner eligible for
Medicaid for long termcare in a decision dated Decenber 12,
2005, effective October 24, 2005 (which appears to be the
date that other insurance coverage expired). The decision
included a notice that the petitioner's patient share toward
payi ng the nursing home would be $1,085.53 a nonth, based on
the petitioner's incone and al | owabl e deducti ons.

5. Followng this notice, the petitioner's son in | aw
called the Departnent to inquire about a deduction for the
anount of the petitioner's income that he was using each
nmonth to continue to pay the rent on the petitioner's
apartnent. The Departnent advised him (correctly [see
infra]) that he should submt a doctor's statenent that the
petitioner could be expected to return to her apartnent

within six nonths.
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6. On or about February 3, 2006, the Depart nent
received the following statement fromthe petitioner's
doctor, dated February 1, 2006:

| amwiting at the request of the famly of
[petitioner] to clarify her prospects for functional
recovery, especially in relation to her residence.

[Petitioner] was re-admtted to Starr Farm Nursing
Center on 8/26/06 due to her inability to live

i ndependently in her apartnment, the primary cause of

whi ch was osteoarthritis causing disabling pain and
nmuscul oskel etal dysfunction. Since August, [petitioner]
has undergone substantial work toward rehabilitation at
Starr Farm and has prodigious efforts to optim ze her
pain control. However, despite the best efforts of the
Starr Farm nursing, physical therapy and occupati onal
therapy staffs and nyself, [petitioner’s] functional
abilities have not inproved to allow her to return to

i ndependent living. [Petitioner] requires substanti al
assistance wth transfers, bathing, dressing, feeding,
and infrequently is able to manage a few steps of
wal ki ng while using a wal ker. Furthernore, after five
mont hs of caring for her and watching her progress, |
believe it is only renotely possible that she w il
return to live in her apartnent in the future.

7. Based on this statenent the Departnent denied the
petitioner's request for a hone upkeep deduction for her
apart ment .

8. At the hearing in this matter, held on June 28,
2006, the petitioner's son in law introduced portions of the
petitioner's medical records that he feels indicated that
there was initially some optimsmby the petitioner's care

provi ders that she could return hone, therefore supporting
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his decision to continue to naintain the petitioner's
apartnent.

9. The Departnent correctly points out that these
records are isolated and sel ective, and that none of them

were ever shown to the Departnent. Moreover, all of them

predate the above-cited doctor's statenent by several nonths.

In retrospect, it cannot be concluded that they in any way
contradict the opinion of the petitioner's doctor as

expressed in her February 1, 2006 letter.

ORDER

The Departnent's decision is affirned.

REASONS
The Medi caid regul ation regardi ng a home upkeep

deduction is reproduced in its entirety as foll ows:
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The above regulation is clear that all requests for a
home upkeep deduction require a "doctor's statenent” that
di scharge fromthe institution is "expected” within six
mont hs. The above February 1, 2006 letter fromthe
petitioner's doctor is clear that in this case such an event
is highly unlikely.

There may well have been good reasons why the
petitioner's son in |law was optim stic about the petitioner's
chances of returning to her apartment, and there is no reason
not to believe that the above doctor's statenent on February
1, 2006 cane as a surprise to him Unfortunately however
there is no evidence that, either now or in retrospect, would
require the Departnent to allow a hone upkeep deduction for
any of the nonths in question. The petitioner's son in |aw
admts that he received no inconplete or m sl eading
information fromthe Departnent that Ied himto continue to
pay the rent on the petitioner's apartnent, or that caused
any delay in his learning that it was unlikely that she would
ever return to her hone.

It is unfortunate that the petitioner's son in |aw
unnecessarily continued to nmaintain the petitioner's
apartnent for so long. However, inasnuch as the Departnent's

decision in this matter is clearly supported by the evidence,
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and is fully consistent wwth the pertinent regul ations, the
Board is bound by law to affirm 3 V.S. A 8§ 3091(a), Fair

Hearing Rule No. 17.



